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The four freedoms and the EEA 
_________________ 

 
 

The European Economic Area essentially consists in creating a free trade zone between the 
European Union and countries of the European Free Trade Area: Norway, Iceland and 
Liechtenstein1.  It is not a customs union since it has no common external tariff and 
consequently no common external commercial policy.  It is not even a fully "frontier-free 
market" like the EU single market since it excludes a number of products, mainly those of 
agriculture and fisheries, and has no tax harmonisation.  With these exceptions, however, it 
extends to the entire area the core elements of this single market, i.e. the "four freedoms" 
(persons, goods, services and capital) and a number of their so-called "flanking" policies: 
competition, public procurement, social policy, environment and consumer protection… 
 
The EEA Agreement makes provision to that effect.  But it does more: given the particular 
nature of the EU single market which is the constant production of legislation for its 
achievement, it provides for the extension of all this legislation to the three EFTA countries so 
that the entire area lives under the same rules, ensuring equal conditions of competition 
(article § 1 of the Agreement).  In this regard, it is more ambitious than a traditional free trade 
agreement. 
 
 
I. The matters covered by the Agreement 
 
The EEA Agreement includes both the four freedoms as such and a number of related policies, 
sometimes called "horizontal" or "flanking", that are related to these freedoms and in effect are 
an integral part of the EU single market. The successful operation of the EEA Agreement 
depends upon uniform implementation and application of the common rules in all EEA and EU 
Member States. 
 
A. The four freedoms 
 
 1) Free movement of goods 
 

The relevant provisions are Part II (Articles 8 to 27), Protocols 2 to 5, 7 to 14, 25, 42 
to 44, 46, 47 and Annexes I to IV. 

 
  a) They provide for the same basic rules as in the EU single market: 
 
   - suppression of customs duties and of any charges having equivalent effect 

and of quantitative restrictions and measures having equivalent effect; 

                                                 
1  Since the signature of the EEA Agreement in 1992, three other members of the EFTA (Austria, Finland  
 and Sweden) have left it in order to join the European Union and another one, Switzerland, has rejected  
 the Agreement. 
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   - adjustment of State commercial monopolies; 
   - simplification of border controls and cooperation in customs matters. 
 
  b) The free movement does not apply to products of agriculture and fisheries.  But 

the Agreement provides for liberalisation of trade in these products and for the 
incorporation of some EC legislation such as in veterinary and phytosanitary 
matters. 

 
 
 2) Free movement of persons, services and capital 
 

The provisions covering these freedoms are in Part III of the Agreement (Articles 28 
to 52), in Protocols 6 and 15 to 20 and in Annexes V and VII to XIII. 

  They provide for rules similar to those of the EU: 
 
  a) No discrimination on the basis of nationality for salaried workers, which means: 
 
   - the right of movement and residence for them and members of their family; 
   - the right to take up employment, the only exception being employment in the 

civil service and restrictions based on grounds of public policy, public 
security or public health. 

 
  b) The right of establishment, both for natural persons (self-employed) and for 

companies, within the framework of each national law applicable to the relevant 
activities, with the exception of activities connected with exercise of official 
authority and of restrictions based on the grounds of public policy, public security 
or public health. 

 
  c) The freedom to provide services (i.e. across borders). 
 
  d) Measures to facilitate exercise of these freedoms, above all the mutual 

recognition of qualifications and diplomas and the coordination of other aspects 
of legislation applicable to these various activities. 

 
  e) Free movement of capital, in particular for payments connected with the three 

other basic freedoms. 
 

 
 

B. Policies related to the four freedoms 
 

For a number of policies closely associated to the achievement of the four freedoms, the 
EEA Agreement sets up rules quite similar to those of the EU single market. 

 
 1) The most comprehensive is the competition policy for which the Agreement 

reproduces to the letter the provisions of the EC Treaty (Part IV of the Agreement: 
Articles 53 to 64, Protocols 21, 22, 24 to 27 and Annexes XIV and XV). 

 
  a) The rules applicable to undertakings 
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   - prohibit agreements and concerted practices in exactly the same terms and 
with the same exceptions as Article 81 of the EC Treaty; 

   - prohibit the abuse of a dominant position, just as Article 82 of the EC Treaty 
does; 

   - provide a control over mergers that create or strengthen a dominant position 
impeding competition, similar to the arrangements of the EC Treaty. 

 
  b) Rules regarding public enterprises and services of general economic interest 

reproduce exactly those of Article 86 of the EC Treaty. 
 
  c) State aid is prohibited in principle except in certain cases, just as in Article 87 of 

the EC Treaty. 
 
 
 2) Other policies provided for by the Agreement include: 
 
  - transport with, as the main principle, a rule of no discrimination between national 

and non national carriers (Articles 47 to 52 and Annex XIII); 
  - public procurement (Article 65 § 1 and Annex XVI); 
  - intellectual, industrial and commercial property (Article 65 § 3 and Annex XVII); 
  - social policy, including in particular minimal requirements for health and safety 

at work and the principle of equal pay and equal treatment for men and women 
(Articles 66 to 71 and Annex XVIII); 

  - consumer protection (Annex XIX); 
  - environment (Articles 73 to 75 and Annex XX), with, in particular, the principles 

of preventive action and of payment by the polluter; 
  - company law (Annex XXII). 
 
 
 
II. The mechanism of extension of EU legislation to the three EFTA 
 countries 
 
Apart from general provisions contained in the Agreement, the extension of the four freedoms 
and related policies to the entire EEA implied the extension of all relevant EU legislation to the 
three EFTA States members of the EEA.  Such an extension had to be done initially as far as the 
acquis communautaire at the time of the Agreement was concerned, then on a regular basis 
given the continuous flow of legislation that comes from the EU decision-making process.  In 
both cases, two stages are required: first an incorporation of the legislation into the Agreement, 
in fact into its protocols and annexes; secondly a transposition into the national legal order of the 
countries concerned according to their own constitutional requirements. 
 
However, an exception to this standard process of incorporation and transposition, known as the 
"simplified procedure", now exists for certain EU acts that require immediate application.  It is 
mainly the case of safeguard and protective measures (based on health grounds) on imports from 
third countries.  In these cases, the standard procedure was much too long.  It was then decided 
(December 2000), by agreement between the EFTA side and the Commission, that such acts 
would not be incorporated into the EEA Agreement any more but simply be taken note of by the 
Joint Committee.  Moreover, arrangements were made so that EEA-EFTA States would adopt 
similar acts exactly at the same time as the Commission. 
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A. Initial extension 
 

The Community legislation related to the scope of the EEA Agreement existing at the time 
of the negotiation of the Agreement1 was directly incorporated into its protocols and 
annexes.  It amounted to around 1 600 acts, the vast majority of which concerned the four 
freedoms and related policies, a minority being devoted to cooperation outside the four 
freedoms.  Apart from 300 non-binding instruments, these acts were regulations, 
directives and decisions that had to be transposed into national legal orders.  This was 
done in the countries concerned (which then included Austria, Finland and Sweden) 
before the entry into force of the Agreement, generally in the form of global parliamentary 
acts of approval. 

 
 
B. Permanent extension 
 

Given the continuous flow of legislation coming out of the EU decision-making system, 
particularly in the field of the single market, the EEA had to include an efficient 
mechanism through which all the relevant Community acts to come would be properly 
considered and extended to the EFTA members. 

 
 
 1) "Decision-shaping" 
 

The first stage of the mechanism is, in fact, prior to the appearance of a Community 
act.  It is the stage of its drafting by the European Commission.  At this stage, often 
known as "decision-shaping", the Commission usually seeks advice of experts of 
various kinds (scientists, national civil servants, trade unionists, representatives of 
business organisations), sometimes grouped in committees (so called "non- 
comitology" committees), before it writes its final draft.  The EEA Agreement 
(Article 99) obliges the Commission, when it embarks on such consultation, to seek 
advice in the same way from experts of the EFTA States. 

 
 
 2) EU decision-making stage 
 

When the Commission has terminated the process of elaboration of a legislative 
proposal, this proposal is submitted to the EU legislature, which is the Council and, in 
many cases now (under the co-decision procedure) the European Parliament. 

 
Then starts the EU decision-making stage, which is paralleled by a phase of 
information and consultation at EEA level. 

 
  a) First of all the proposal is also transmitted to the EFTA States and the Joint 

Committee can have a preliminary exchange of views on it if any of the Parties so 
wishes. 

                                                 
1  In fact, for practical reasons, a cut-off date was decided: it was the 31 July 1991.  Community acts adopted  
 between that date and the entry into force of the Agreement in 1993, around 300, had to be incorporated later 
 by the EEA Joint Committee. 
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  b) Then there is a continuous process of information and consultation throughout the 

decision-making procedure.  In practice, it means that the Commission keeps the 
EFTA States aware of the evolution of this procedure: discussions in the different 
EU institutions, in particular amendments tabled in order to modify the proposal.  
At these "significant moments", consultations can take place in the Joint 
Committee. 

 
 
 3) The decision of incorporation 
 

   When a legislative act (whether a new one or one amending a previous legislation) 
belonging to a field covered by the EEA Agreement has been adopted by the 
Community legislator, the Community informs the EFTA States as soon as possible 
in order to allow for a rapid decision of the Joint Committee. 

 
  a) The decision of the Joint Committee is prepared on each side.  This is not 

formally organised by the Agreement but, before the Committee meets, the 
European Commission, on the one hand, and the representatives of the EFTA 
countries in the EFTA Standing Committee, on the other hand, separately 
examine the Community acts which have been recently adopted in order to see 
whether or not they should be incorporated into the Agreement. 

 
  b) The matter is then considered by one of the specialised sub-committees 

established by the Joint Committee as foreseen by the EEA Agreement.  They are 
five, on 

     - free movement of goods, 
     - free movement of capital and services, 
     - free movement of persons, 
     - horizontal and flanking policies, 
     - institutional matters. 
 
   The sub-committee concerned makes a proposal. 
 
  c) On the basis of the sub-committee's proposal, it is then for the Joint Committee to 

reach a decision.  Composed of representatives of the European Union and of the 
three EFTA States, it decides by agreement, each side having one voice.  The 
Agreement (Article 102 § 1) gives the Committee an obligation of speed: its 
decision must correspond "as closely as possible" to the adoption of the act by the 
EU, the objective being a simultaneous application of the act in the entire EEA, 
i.e. both in the EU and in the EFTA States.  The decision consists in adding the 
act to the list of the relevant protocol or annex, with mention of the necessary 
adaptations, which can be only technical. 

 
   In case no agreement is reached within the Joint Committee, provisions for 

solutions are made in the Agreement.  They include (Article 102 § 4, 5 and 6) the 
possibility to take notice of the equivalence of legislation and the provisional 
suspension of the affected part of the Agreement.  These solutions have never had 
to be used. 
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 4) Transposition in EFTA States 
 

Unlike the EU Treaties, the EEA Agreement does not include the possibility of 
making decisions having direct effect.  The Joint Committee's decisions to 
incorporate Community legislation into the Agreement may, therefore, in order to be 
binding on the EFTA States, be subject to national decisions on incorporation into 
these States legislation, according to their own constitutional requirements.  These 
may impose a formal decision of incorporation by a political authority, government or 
parliament, depending on the nature of the legislation concerned.  The Agreement 
provides for such a decision to take place within a period of six months after the Joint 
Committee's decision: after this period, the decision will be applied provisionally. In  
case of absence of transposition, the corresponding part of the Agreement will be 
suspended, but such a provision has never had to be implemented. 

 
 
C. Control of the implementation 
 

  Once EU legislation has been adopted by the EEA Joint Committee and, if necessary, 
transposed into national law of the EFTA countries, then starts its day-to-day 
implementation by national administrations and operators. 

 
  Within the EU, the implementation of Community law depends on an administrative 

control given to the European Commission which has specific powers to that effect and on 
a judicial control belonging to national judges, to the Court of First Instance and to the 
Court of Justice. 

 
  The EFTA side had nothing of the sort.  The EEA Agreement (Article 108), therefore, 

provides for the establishment by EFTA of a parallel system: 
 
  - An EFTA Surveillance Authority, 
  - An EFTA Court. 
 
  These were established by an agreement between the EFTA States signed at the same time 

as the EEA Agreement. 
 
  The progress of implementation is measured by an instrument of control, the "Internal 

Market Scoreboard EFTA States", which is published by the EFTA Surveillance Authority 
twice a year.  

 
 

1) Overall situation 
 

The last issue (July 2004) of the Scoreboard mentions a total of 1494 EU directives 
that were relevant for the EEA Agreement.  However, a number of them were not 
eligible for transposition either because they were subject to derogation or transition 
periods for certain countries1 or because no measure of transposition was required. 

 
                                                 
1  Iceland and Liechtenstein have enjoyed derogations or transition periods with, respectively, 192 and 257  
 directives, mainly in the veterinary sector. 
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Globally the rate of transposition has made remarkable progress during the last years. 
In November 1997, the deficit was 7.8 %. It went down to 3 % in 2001 and to 0.9 % 
in January 2004. After this period of steady decrease, it is rising again (1,5 % in July 
2004), indicating a certain loss of momentum by the EFTA States. Nevertheless, it is 
still below the European Community average, which currently stands at 2.2%. 

 
 

2) This global progress hides national differences: 
 

  a) Norway has the lowest transposition deficit: 0,5 % in January 2004, 0,7 % in May 
2004. 

 
  b)  During the same period Iceland's deficit passed from 1 % to 1,5 %. 
 

c) Liechtenstein’s deficit was the highest, passing from 1,1 % to 2,1 %. 
 
 

3) There are also sectoral differences.  These are measured by the percentage rate of 
EEA-incorporated directives that are not transposed by all EFTA States.  This is 
known as the "fragmentation factor": if one directive has not been properly 
transposed in one State, the Single Market remains fragmented. The current 
“fragmentation factor” for the EFTA States stands at 3.2% (November 2002) 
compared to 2.4% six months earlier, which is a development in the wrong direction. 
However, this can be compared to a “fragmentation factor” of 9% for the 15 EU 
Member States (7.7% six months earlier).  It can therefore be said that the Internal 
Market/EEA is only operating on approximately 90% capacity. Actually the sectoral 
rates show a differentiated picture: eleven sectors have a rate of above 6.5 %. 
 

 
  a) The least favourable situation is when the rate of above 6.5% is shared by the 

three countries.  This is the case in particular for social legislation (social security 
and labour law) and transport. 

 
  b) In other cases the situation is less serious, since the high - or even very high - rate 

is entirely due to one of the three countries.  The problem would be largely 
solved for instance if: 

 
   - Iceland were to suppress its deficit in environment protection and labour law, 
   - Liechtenstein in consumer protection, free movement of capital and financial 

services. 
   - and Norway  could improve in the sector of environment. 
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 C. Control of application of law by EFTA States 
 

Apart from their duty to transpose EU acts incorporated in the EEA Agreement, the EFTA 
States have the obligation, in their legislative, regulatory and administrative behaviour, to 
follow all the relevant provisions of the Agreement and indeed of the EU acts, which they 
have transposed. This obligation of regular compliance is checked both by an 
administrative control and by courts. 

 
 
 1) Administrative control 
 

It is carried out by the EFTA Surveillance Authority, which has vis-à-vis the EFTA 
States the same powers to act against infringements of obligations as the European 
Commission vis-à-vis the EU Member States.  In practice, the Authority has solved 
most problems by informal means. But it has used formal proceedings in a significant 
manner. There are two steps before a case goes to the EFTA Court: 
 
a) Letters of formal notice 
  
 They are the first stage of the proceedings (the Authority invites the Government 

concerned to submit its observations on the matter). They have slightly increased 
during the 1997-2004 period: from 48 to 55, with a peak of 95 in 2000, this being 
mainly due to the exceptional number of non-transposition cases in Iceland. 
Among those new open,17 concern Iceland, 14 Liechsteinstein and 24 Norway.  

 
 
  b) Reasoned opinions (the second stage, when the Authority, not satisfied with the 

answer of the Government or having received no answer, elaborates the 
arguments backing its position and asks the Government to take the necessary 
measures) were much fewer (many proceedings are closed after the stage of letter 
of formal notice when the Authority is satisfied with the measures taken by the 
State concerned), but have been on the increase from 7 in 1995 to 35 in 2001. In 
April 2004 the situation was better with 20 reasoned opinions: 7 each for Iceland 
and Liechtenstein, 6 for Norway.   

 
  c) In total, in April 2004, 76 infringement cases remained open with the EFTA 

Surveillance Authority against the EFTA States. (Of these only one had been 
referred to the EFTA Court). The number of open infringement cases has been in  
slight decline because of improved levels of implementation by the EFTA States. 
This situation could, however, easily be reversed if their transposition deficits 
were to rise as non-implementation of a directive is a breach of the EEA 
Agreement in itself and the consequent infringement proceedings are relatively 
straightforward. 

 
 2) Judicial control 
 
  Just like in the EU,  ordinary judges in EFTA countries are currently empowered to 

deal with the implementation of EU law incorporated in the EEA Agreement.  So, 
they have become standard judges for EU law and cases involving EU law are 
commonly taken to them. 
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The EFTA Court, as the ultimate authority empowered to settle disputes regarding the 
implementation of EU law to the EFTA side of the EEA, has made 53 rulings since 
its creation. Among these 16 were "advisory opinions" which are interpretative 
decisions taken at the request of ordinary courts and are thus the equivalent of 
"preliminary rulings" of the EU Court of Justice, although, strictly speaking, they are 
not binding. 37 others were full rulings: most of them terminated infringement 
proceedings initiated by the Surveillance Authority; the others ruled on actions for 
annulment of EFTA Surveillance Authority's decisions on competition matters. 

 
 
 
Conclusion 
 
The extension of EU legislation on the "four freedoms" and related policies, i.e. the bulk of the 
Single Market, was the essential objective of the EEA Agreement.  This objective has been 
basically achieved, with the incorporation into the Agreement of more than 4000 EU acts which, 
for most of them, have been transposed in the legal order of the EFTA States and are now 
implemented in these States under proper administrative and judicial control.  Sometimes, 
problems have occurred, in incorporation, in transposition and in implementation, Norway being 
especially concerned, given its special interests (gas) and probably also its relative "big power" 
status among the three countries. 
 
But, on the whole, the system has worked smoothly, with a sort of automaticity, which, in spite 
of the Agreement provisions of the EFTA States, is unavoidably the logical consequence of the 
EEA. Given this logic of automaticity and the continuous flow of EU legislation, it remains to 
be seen whether or not such a relatively heavy and complicated system of decision-making and 
enforcement will be indefinitely maintained. 
 
 
 
 
 
 

-  
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